INDEX. 


ACCOUNT. Vide Evidence, 4; Payment, 1. 
ACCOMPLICE. Vide Evidence, 16. 


ACT OF 1822 FOR THE RELIEF OF DEBTORS. 

A debtor convicted of fraudulent concealment of his effects, upon 
an issue between him and A, and ordered into custody there- 
upon, according to the act of 1822, ch. 113, is not in execu- 
tion at the suit of B, another creditor, in whose case no 
such concealment was suggested or found. Folsom v. Greg- 
ory, 233. 


Vide Sheriff, 13. 


ACT REGULATING THE TOWN OF HILLSBORO. 

The act of 1802, ch. 29, regulating the town of Hillsboro, en- 
ables the treasurer to sue in his own name for penalties 
incurred under the by-laws authorized by that act, as well 
as for those incurred under the act itself. Watts v. Scott, 
291. 


ADMINISTRATORS AND EXECUTORS. 
1. Between brothers, administration will be committed to the one 
most interested to execute it faithfully. Moore v. Moore, 
352. 
2. The county court has power to revoke letters of administra- 
tion issued during the same term, and to grant them to an- 
other. Jbid. 


. Whether an executor is entitled to commissions on the sales 
of land directed by the will to be sold, que@re. Daniel v. 
Proctor, 428. 


. Where the plaintiff fixes the defendant with assets for a part 
of his claim, he recovers that amount of assets and all costs, 
and is entitled to judgment quando for the residue. Greg- 
ory v. Haughton, 442. 


. A judgment of the county court deciding who is executor of a 
will is conclusive upon all other courts, and cannot be exam- 
ined, although it be erroneous. Therefore, a copy of the will 
need not be attached to the letters testamentary, or produced 
when they are given in evidence. Granbery v. Mhoon, 456. 


. Creditors have a right to assign the nonpayment of their debts, 
as a breach of the administration bond, and to put it in suit. 


Washington v. Hunt, 475. 

. The rule of damages in such case is the amount of the judg- 
ment against the administrator, where one has been ob- 
tained, with interest thereon. /Jbid. 


Vide Judgment, 2; Parties to an Action, 2; Evidence, 13. 


ADMINISTRATION BOND. Vide Administrators and Executors, 
6, 7. 
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AGENT. 
1. An agent cannot be appointed by parol to convey real estate 
for his principal. Shamburger v. Kennedy, 1. 


2. Where an agent collects money, no action accrues to the 
principal until demand. Potter v. Sturges, 79. 


3. To arrest and surrender the principal, as agent of the bail, 
requires at least a written authority. Dick v. Stoker, 91. 


Vide Executor de son tort, 2, 3, 4; Evidence, 18, 21. 


AMENDMENT. 
1. A sheriff should not be permitted to amend his return, to 
the injury of strangers to the record, and this especially 
after the lapse of sixteen years. Davidson v. Cowan, 304. 


2. The deputy clerk of the court from whence a cause is re- 
moved may amend the transcript by the original record pro- 
duced in court. S. v. Upton, 513. 


Vide Appeal, 5. 


APPEAL. 

1. A deed produced under a subpaena duces tecum was left after 
the trial among the papers in the office. Upon application of 
the party producing it to have it delivered up, notice of the 
application was given to the attorney of the other party: 
Held, that from the order of the judge directing the deed to 


be given up, the other party could not appeal. Carter v. 
Graves, 74. 


. The refusal of permission to add pleas in the court below is 
matter of discretion, and not the ground for an appeal. 
Turner v. Child, 133. 


. Where a justice forgets to return an appeal at the next term 
after the judgment, it is proper, upon notice to the appellee, to 
return it and place the case on the trial docket at a subse- 
quent term. Lamon v. Gilchrist, 176. 


. An appeal from a justice, granted on security given two days 
after the judgment, will not be dismissed, although allowed 
without affidavits, and although no entry appears that at the 
trial time was given to the plaintiff to find sureties. Jbid. 


. Though the judge below makes an order to amend, in a case 
in which he should not, the party affected thereby cannot 
appeal from it. Davidson v. Cowan, 304. 

. An appeal lies to the Superior Court from a judgment of the 
county court, upon a petition for a cartway. Ladd v. Hairs- 
ton, 354. 

. New trials for surprise can oply be granted in the Superior 
Courts, and a refusal to grant one, being the exercise of a 
discretionary power, cannot be examined upon appeal. Lind- 
sey v. Lee, 464. 


Vide New Trial, 1. 


ASPORTATION OF SLAVES. Vide Indictment, 5. 
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ASSIGNMENT. 
An assignable contract can only be assigned by writing on some 
part of the same paper which contains the contract. Estes 
v. Hairston, 354. 


ARBITRATION. 

A reference as to a disputed fact is not analogous to a submis- 
sion to arbitration; the latter implies an exercise of judg- 
ment and gives an authority to decide; the former requires 
only the recollection of a fact and the statement of it as a 
witness. Hence, the statements of such a referee are not 
conclusive. Williams v. Wood, 82. 


ASSUMPSIT. 

In assumpsit, matter which arises after plea pleaded may be 
given in evidence under the general issue, in mitigation of 
damages; and where, if pleaded, it would bar the action, the 
plaintiff is only entitled to nominal damages. Moore v. 
McNairy, 319. ‘ ° 


ATTACHMENT. 

The attachment laws are to be strictly construed, and the plain- 
tiff must perform all the conditions required to entitle him 
to the benefit of them. Hence, he must not only give bond 
and make affidavit, but must see that they are returned. 
Bank v. Hinton, 397. 


BAIL. 

The principal may make a voluntary surrender of himself, with- 
out the agency or even knowledge of his bail, and placing 
himself in the power of the sheriff (though at the time 
under moral coercion) for the purpose of being detained is 
an effectual surrender by the principal, to discharge the bail. 
Dick v. Stoker, 91. 


BAILMENT. Vide Husband and Wife, 1, 2; Possession, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. An indorser discharged by the laches of the holder, being 
ignorant of such laches, promises to pay. The promise is 
not binding, although it appear that on a sale of real estate 
by the indorser to the maker, the note and a deed of trust 
were taken to secure the purchase money, and the deed still 
held by the indorser at the time of the promise. Moore v. 
Coffield, 247. 


2. Where the maker is a seaman, without any domicil in the 
State, who goes on a voyage about the time the note falls 
due, no demand on him is necessary in order to charge the 
indorser. Ibid. 


3. The rule respecting notice to indorsers varies with the pur- 
suits of the parties. The same strictness is not required 
between farmers resident in the country as between mer- 
chants resident in towns. In the first case, what is due 
diligence must be left to the jury under the direction of the 
court. Brittain v. Johnson, 2938. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 


4. Mere delay in collecting a note on the part of the holder will 
not discharge the indorser, who has been duly fixed with the 
payment. But if the holder, by a new contract, varies the 
obligation of the maker and prevents the indorser from 
having immediate recourse against him, upon paying the debt 
and taking an assignment of the security he discharges the 
indorser. Bank v. Wilson, 484. 


5. At law, an indorser has the same right to an assignment of a 
judgment against the maker of the note that he has to the 
note itself. Jbid. 


BOND. 
1. The consideration of a bond can be impeached at law only 
upon the ground that it is against an express enactment or 
against the policy of the law. Guy v. McLean, 46. 


2. Where securities are declared void by statute, they cannot be 
enforced even by an assignee for value and without notice; 
but a bond, though void at common law for turpitude of con- 
sideration, being assignable, may be enforced by such as- 
signee, and there is no distinction between consideration 
malum in se and malum prohibitum. Henderson v. Shan- 


non, 147. 


8. The obligor must show either that he has fully complied with 
the condition of his bond or has offered to do so. Therefore, 
a condition to convey an equal and fair portion, a half of a 
certain tract of land belonging to the obligor, is not per- 
formed by an offer to convey a certain tract by metes and 
bounds, without proof of title or the fairness of the division. 
Neither is the condition performed by an offer to convey an 
undivided interest less in quantity. Smith v. Shepard, 461. 


Vide Evidence, 3. 
BOOK DEBT. Vide Evidence, 13. 


BURGLARY. 

Burglary can only be committed in a dwelling-house, or such out- 
buildings as are necessary to it as a@ dwelling. Therefore it 
is not burglary to break the door of a store, situate within 
three feet of the dwelling, and inclosed in the same yard. 
8S. v. Langford, 253. 


BY-LAWS. Vide Act Regulating the Town of Hillsboro. 
CARTWAY. Vide Appeal, 6. 
CASES OVERRULED. 


1. Hodges v. McCabe, 10 N. C., 78. 


2. Winstead v. Winstead, 2 N. C., 244. Both of these cases were 
overruled, after argument, by Taytor, C. J., and HENDERSON, 
J., against the opinion of Hat, J. Frost v. Etheridge, 30. 


3. Stow v. Ward, 8 N. C., 604, overruled as to the order of divi- 
sion per capita instead of per stirpes. Stow v. Ward, 67. 
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CASES OVERRULED—Continued. 
4. Bank v. Twitty, 9 N. C., 1, overruled as to the point that the 
return of a sheriff is only prima facie evidence against his 
sureties. Governor v. Twitty, 153. 


CERTIORARI. : 
1. Where a judge’s order directs a certiorari to issue to the 
county court, it is no violation of duty of the clerk of the 
Superior Court to issue the writ without security; to take 
such security belongs to the clerk of the former court before 
yielding obedience to the writ. Judges v. Washington, 152. 


2. A certiorari, being intended as a substitute for an appeal, can 
only be allowed on the same terms as are prescribed in rela- 
tion to appeals. Estes v. Hairston, 354. 

CLERK. 

Before the act of 1823, a payment of money by the sheriff to the 
clerk, and a receipt by him as clerk, were within the condition 
of his official bond, although the payment was made before 
the return day of the writ upon which the money was made. 
Judges v. Williams, 426. 


COMMISSIONERS. 


Commissioners appointed by an act of Assembly to lay off a town, 
sell the lots and apply the proceeds to prescribed purposes, 
are not liable to the treasurer of public buildings for a sur- 
plus undisposed of by the act. Davidson v. Robinson, 89. 


CONDITION. Vide Bond, 3. 
CONFESSIONS. Vide Evidence, 11. 


CONSIDERATION. 


A having contracted to build a house for B, and the work not be- 
ing finished within the time fixed by the contract, afterwards 
sold, without the consent of B, his interest in the house: 
Held, that nothing passed to the purchaser, and therefore his 
promise to pay was nudum pactum. Johnson v. Carson, 80. 

e@ 


Vide Bond, 1, 2; Fraud, 1. 
CONVEYANCE OF REAL ESTATE. Vide Agent, 1. 


CONSPIRACY. 

1. A combination by two or more to do any unlawful act, or one 
prejudicial to another, is indictable at common law as a 
conspiracy. S. v. Younger, 357. 

2. A combination by two to cheat a third person, by making him 
drunk and playing falsely at cards with him, is indictable at 
common law. Ibid. 


CONSTITUTION. Vide Jury, 2. 


CONTRACT. Vide Tender and Refusal; Tender and Money Paid 
into Court. 
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COSTS. 
1, Where a suit abates by the death of one of the parties, each 
party is liable for his own costs, and execution may issue 
therefor. Officers v, Hanan, 99. 


2. A party is at all times answerable for his own costs, and 
though he succeeds in the cause, execution may issue against 
him therefor, if the same cannot be made out of the party 
cast. Office v. Lockman, 146. 


8. A judgment quando is a judgment in favor of the defendant, 
who is therefore entitled to his costs.- Battle v. Rorke, 228. 


4. An infant is liable for the costs of a suit conducted by his 
prochein amy, and upon a judgment of nonsuit a fi. fa. may 
issue against his property. Howett v. Alexander, 431. 


5. Where a judgment of the Superior Court is reversed in part in 
the Supreme Court, the party in whose favor the judgment 
was, must pay the cost of the latter court. Smith v. Shep- 
ard, 461. 


COVENANT. 

1. Where one covenants for himself, without mentioning his heirs, 
in conveying land on a certain event, and dies before that 
event happens, his administrators are not liable; and it 
seems that the only remedy is against his heirs in equity. 
Earle v. McDovwell, 16. 


2. A decree in equity directing a defendant to execute a deed and 
deliver possession of land is a breach of covenant for quiet 
enjoyment, and the fact that the decree is founded on notice 
to him when he purchased, of an equity in the land, does not 
bar his action. Martin v. Martin, 413. 


Vide Guarantee, 1. 


DAMAGES. Vide Slaves, 6; Reversal of Judgment; Administrators 
and Executors, 7 


DECEIT, ACTION OF. 
1. Damages cannot be recovered for the loss of a good bargain. 
An actign will not lie for a deceit in executory contract, re- 
specting the sale of lands. Quere, Whether an action will 
lie for a deceit in the false affirmation of title to land? 
Fagan v. Newson, 20. : 


2. Where no loss is occasioned by a falsehood, an action for a 
deceit will not lie; neither will it when ordinary prudence 
would have prevented the deception. Farrar v. Alston, 69. 


3. A being surety for B, is falsely informed by C, administrator of 
B, that the debt is paid; trusting to his representations, A 
uses no means to secure himself. Quere, Does deceit lie? 
Ibid. 


4. Moral turpitude in the defendant is necessary to charge him 
in an action for a deceit. Therefore, when the defendant in 
an action for a deceit in the sale of a slave had been informed 
that the slave was unsound, if he does not credit the fact, 
he is not bound to disclose it. Hamrick v. Hogg, 350. 
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DEEDS. 

1. Contradictory descriptions in a deed, one of which is sufficient 
to designate the thing granted, shall not frustrate it. But if 
the descriptions can be reconciled, both shall stand. Shep- 
pard v. Simpson, 237. 

2. Where land was conveyed to one by his mother, and afterwards 
a moiety of it devised to him by his father, a sheriff’s deed 
conveying the interest of thiS person and describing it as “a 
part of three patents, situate, etc., being land devised to him 
by his father,” passes only moiety. Jbid. 


Vide Evidence, 8. 


DEFECTS CURED BY VERDICT. Vide Judgment, 4. 


DEPOSITIONS. 
1. A deposition must be sealed up by the commissioners, so as 
to prevent inspection and alteration; it need not be certified 
under the seals of the commissioners. Ward v. Ely, 372. 


2. Notice to a particular agent to take the deposition of a non- 
resident witness to be read absolutely, is not supported by 
a rule authorizing notice to that agent to take the deposi- 
tion of the same witness to be read de bene esse, the witness 
being at the granting of the rule a resident of this State; 
and a deposition taken under such circumstances was re- 
jected. Lindsey v. Lee, 464. 


3. Notice to take a deposition on a particular day of every week, 
for three successive months, is insufficient. Bedell v. Bank, 
483. 


DESCENT. 

1. The next collateral relation to the person last seized, though 
ex parte paterna, shall inherit, under the act of 1784, an 
estate descended ex parte materna. And the same rule 
holds, though this collateral relation be of the half blood, 
and come in esse after the death of the person last seized. 
Seville v. Whedbee, 160. 


2. In the descent of acquired estates, the only qualification neces- 
sary to a collateral is that he be the nearest relation of the 
person last seized. In descended estates he must be of the 
blood of the first purchaser. Bell v. Dozier, 333. 


3. Where an estate was purchased by the father, and descended 
from him, and the propositus left a mother, a maternal half- 
brother, paternal uncles of the half blood, and other more 
distant paternal collaterals: it was Held, that the proviso in 
the sixth canon of descents (act of 1808) applies to cases 
where a surviving brother or sister cannot inherit, as well as 
to cases where none are left, and therefore that a life estate 
in the lands descended to the mother, and the fee to the 
paternal uncles of the half blood. Jbid. 


DETINUE. Vide Possession, 1, 2. 
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DEVISE. 

1. Devise “that the residue of my real and personal estate be 
equally divided between the heirs of my brother John Ford 
(he being noticed as living), the heirs of my sister Nancy 
Stow, the heirs of my sister Sally Ward, and nephew Levi 
Ward”: Held, that the real estate must be divided per 
stirpes, and that Levi Ward takes one-fourth under the de- 
vise to him by name, and a share of the fourth devised to the 
heirs of Sally Ward. Stow v. Ward, 67. 

2. Devise “to the heirs of A,” they take in the same proportion 
as if the estate had descended to them from A. Ibid. 

3. A devisor devised so much of his lands as his wife could 
cultivate, to her during her life or widowhood, and that 
his executors should rent out the residue of his cleared 
land until his children came of age, to take it in possession. 
The life estate having expired during the nonage of some of 
her children, it was Held, that those of age had a right to 
an immediate partition of the whole of the land devised. 
Hoyle v. Huson, 348. 

4. In a will real estate does not pass by the words “all my 
property and possessions, consisting of both personal and 
perishable,” with the further expressions, “that they should 
pay my debts out of it, and the residue to, etc., to have and to 
hold to them, their heirs and assigns forever.” Clark v. 
Hyman, 382. 


DOWER. 
1. A widow is dowable of land sold after the death of her hus- 
band, under a fi. fa. tested and levied before. Frost v. 


Etheridge, 30. 
2. An agreement to sell lands bars the wife’s dower in equity. 
Ibid. 


EJECTMENT. Vide Statute of Limitations, 2. 


ERRONEOUS PROCESS. 
1. Erroneous process is a justification to the officer who exe- 
cutes it. but not to the person who sues it out. Weaver v. 


Cryer, 337. 
2. An execution which issues on a judgment more than a year 
and a day old, is erroneous only. Ibid. 


Vide Pleas and Pleadings, 4. 
ERROR. Vide Parties to an Action, 2. 


EQUITY AND EQUITABLE TITLES. Vide Covenant, 1, 2; Dower, 
2; Trespass, 3. 


ESCAPE. Vide Sheriff, 13. 


ESTOPPEL. 
1. A widow remaining in possession, as widow, of lands occupied 
by her husband in his life, is bound by an estoppel which 
bound her husband. Bufferlow v. Newsom, 208. 
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ESTOPPEL—Continued. 


. A jury is bound by an estoppel, and the court will disregard a 
finding contrary thereto, except where the party entitled to 
the estoppel has waived it by mispleading. Jbid. 


EVIDENCE. 


. When B said he had given negro C to A: Held, that the will 
of B of that date is admissible to explain his declarations. 
Morisey v. Bunting, 3. 

. A record of the conviction of the slave (the master being 
notified and defending him) is not evidence against the 
master, unless the latter is charged as an accessory, and then 
only ex necessitate. Nelson v. Evans, 9. 


. When A gave a bond in discharge of one made by B, evidence 
that the latter was obtained by fraud of which A had no 
notice is not admissible in an action upon the former. Guy 
v. McLean, 46. 


. The whole and not any detached part of a statement should 
be left to the jury; therefore, where a party seeks an ad- 
vantage under an account, the whole account must be taken 
together. TJ'urner v. Child, 136. 


. In a criminal prosecution, there being no dispute as to owner- 
ship, title papers are evidence to explain the motives of a 
party’s conduct. Hence, where land is sold and the vendee 
puts a tenant at sufferance out of possession, in an indict- 
ment for an assault in this putting out, the deed under which 
the vendee claims is evidence. S. v. Weeks, 135. 


. Whether evidence of title can be received to decide the fact of 
possession between adverse occupants, quere. Ibid. 


. A judgment and execution were returned to the justice by the 
constable; afterwards, they both searched among the official 
papers of the former, but could not find them. The justice 
and the plaintiff in the judgment having removed out of the 
State, it was Held, that proof of this search by the con- 
stable entitled one claiming under the judgment and execu- 
tion to give parol evidence of their contents. Underwood v. 
Lane, 173. 


. In an action by the trustees of a religious society for a slave, 
a stranger to the deed of conveyance may prove by parol an 
unlawful purpose in contradiction of the deed. It seems 
that even a party might offer such proof, for as deeds con- 
clude the parties only when valid, they cannot exclude proof 
of an unlawful design which avoids them. Quaker Society 
v. Dickenson, 189. 


. A witness who has seen many certificates of survey attached 
to grants and purporting to have been made by a surveyor 
who had been many years dead, is competent, from the 
knowledge of his writing thus acquired, to prove that a par- 
ticular plat of survey is in the handwriting of the deceased 
surveyor. Jones v. Huggins, 223. 

. A survey, though ancient, made by direction of the owner of 
lands, for his own convenience, is not admissible evidence for 
him, or those claiming under him. Jbid. 
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EVIDENCE—Continued. 

11. Where a prisoner has once been induced to confess by the 
impression of hope or fear, confessions subsequently made 
are presumed to proceed from the same influence, until the 
contrary be shown by clear proof. And while this presump- 
tion remains unanswered, these latter confessions (though 
induced by no immediate threat or promise) are not admis- 
sible evidence. S. v. Roberts, 259. 


. The records of the county court cannot be collaterally im- 
peached in the Superior Courts. Therefore, evidence offered 
to prove that a judgment of the county court, in another 
suit, was entered up in the vacation, without the order of the 
court, is inadmissible. Reid v. Kelly, 313. 


. Where an administrator takes the book-debt oath and swears 
that the original entry is in the handwriting of a person who 
has not, after diligent inquiry, been heard of for seven years, 
and that he knows of no person who can prove his handwrit- 
ing, the account was held to be sufficiently proved. Stevelie 
v. Greenlee, 317. 


. General reputation and cohabitation are evidence of a marriage 
in all cases, even between mulattoes and whites, except in 
action for crim. con. Weaver v. Cryer, 337. 


. In an action of trespass for killing a slave, evidence of the 
slave’s good character is admissible to repel the presumption 
of his improper conduct. Pierce v. Myrick, 345. 


. An accomplice is a competent witness for the prosecution on 
the trial of his associate. S. v. Wier, 363. 


. When a bill of sale is introduced as a forgery for the purpose 
of supporting the credit of a witness, the subscribing witness 
need not be produced on the trial. Jbid. 


. An agent who has given a receipt for a judgment and collected 
the amount of it may be subjected in assumpsit for money 
had and received, without producing the judgment on the 
trial. Martin v. Williams, 386. 


. A wife is an incompetent witness when her husband is inter- 
ested, upon principles of policy arising from the relation of 
husband and wife, not because she is interested in the suit, 
nor on account of her legal identity with her husband. 
Daniel v. Proctor, 428. 


. Acts and declarations are not evidence against one who was 
not a party or privy to them. Therefore, where the question 
was whether A had refused to guarantee a bank note to B, 
it was held that the refusal of A to guarantee the same note 
on offering it to C immediately before it was passed to B, 
but not in his presence, was res inter alios acta and inad- 
missible. Anderson v. Hawkins, 445. 


. The declarations of a creditor, or his general agent, that his 
debt is discharged, is prima facie evidence of payment. Bank 
v. Wilson, 484. 


. The testimony of a witness who is corruptly false in any par- 
ticular should be entirely disregarded by the jury; and 
where they were instructed that they might, exercising a 
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EVIDENCE—Continued. 

sound discretion, reject part of the testimony which they did 
not believe and act on part which they did believe, it was 
held to be erroneous. S. v. Jim, 508. 

23. Dictum by HENDERSON, J., that a witness may speak of infor- 
mation derived from a negro, upon which acts are predicated, 
in explanation of those acts. S. v. Barden, 518. 

Vide Slander, 1; Writ; Perjury, 1; Pleas and Pleadings, 3; Wills, 


EXECUTION. 
A levy upon land under a justice’s judgment, made more than 


three months after the date of the execution, being void, a 
sci. fa. against heirs founded on it was dismissed. McEHachin 


v. McFarland, 444. 
Vide Dower, 1; Erroneous Process, 2; Fraud and Fraudulent Con- 
veyance, 3. 
EXECUTORS. Vide Administrators and Executors. 


FORGERY. Vide Indictment, 8. 


EXECUTOR DE SON TORT. 
1. An intermeddling for which there is a colorable right will not 
make a wrongful executorship. Turner v. Child, 25. 


2. Where A sold the property of B, as his agent, and after the 


death of B collected the proceeds, this does not make him an 
executor de son tort. Ibid. 

3. Where there is an administrator, acts for which the agent is 
responsible to the administrator will not make him an execu- 
tor de son tort. Ibid. 

4. Where an agent appointed one under him to sell the goods and 
collect the debts of his principal, and upon the death of the 
latter notifies his substitute that the agency was at an end, 
if the substitute acts in the agency after such notice he be- 
comes executor de son tort. Turner v. Child, 331. 


5. An executor de son tort cannot retain for his own debt. Jbid. 


DAYS OF GRACE. Vide Usury, 2. 


FRAUD AND FRAUDULENT CONVEYANCE. 

1. Possession retained by the vendor of chattels does not per se 
make the sale fraudulent in law. It is but presumptive evi- 
dence of fraud proper to be left to a jury. To rebut this pre- 
sumption the vendee may show consideration passed, though 
none be stated in the bill of sale. Hovwell v. Elliott, 76. 


2. It is fraudulent in law for the grantee to survey his own 
entry. Therefore, when this fact was found by the jury, and 
further that the survey was fairly made, it was held that the 
grant must be vacated. Greenlee v. Tate, 300. 

3. Fraudulent conveyance is good between the parties, and a 
creditor cannot reach the property except by execution. 
Williford v. Conner, 379. 


Vide Evidence, 3; Grant, 2. 
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GIFT. 
1. Deliberation and sedateness are not more necessary to a gift 
than to a sale; in each they are only evidence of the animus 
disponendi. Morisey v. Bunting, 3. 


2. A delivery is essential to a gift. Where the obligee gives the 
obligor an order for the delivery of the bond, which was not 
obeyed, it was held that the gift, being incomplete, might be 
revoked, and that resuming the possession and bringing suit 
was a revocation. Picot v. Sanderson, 309. 


Vide Slaves, 2, 3; Possession, 4, 5. 


GRANT. 

1. A grant cannot be vacated without making the grantee or his 
heirs a party, although his interest in it has been assigned. 
Bradley v. Southerland, 427. 

2. Fraud which vacates a grant, being a compound question of 
law and of fact, a general verdict that a grant was fraudu- 


lently obtained is not sufficient foundation for a judgment of 
repeal. Crow v. Holland, 481. 


Vide Fraud, 1. 


GUARANTEE. 


1. In articles for the purchase of land, whereby the purchaser 
covenanted to pay in notes “such as he would be responsible 


for,” the covenant binds him as a guarantor. Ward v. Ely, 
372. 


. What is due diligence is a question of law, and where a guar- 
antor was bound after a due course of law against the prin- 
cipal debtor, neglect to enter a judgment against bail after 
two nihils discharges him. Battle v. Little, 381. 


. Per Taytor and HeENpeRSOoN, JJ.: A general letter of credit 
addressed to no particular individual, is not a guarantee, but 
a proposal for one, and notice of an advance on the faith of 
it must be given to the guarantor. Per Hatt, J.: Such a 
letter is an absolute guarantee, and notice of an advance is 
unnecessary to charge the guarantor. Shewell v. Know, 404. 


. What degree of diligence a creditor must use to bind a guaran- 
tor, quere. But loss from neglect on his part is a matter 
of defense for the guarantor, and if not shown by him in the 
trial, a new trial will not be granted simply because indul- 
gence has been shown to the principal debtor. Jbid. 


5. Where a purchaser of goods transfers, without indorsement, a 
note in payment, he thereby guarantees that the sum ex- 
pressed in the note is due, and constitutes the seller his agent 
to sue for the same in his name, and if suit be fairly brought 
and duly prosecuted and a set-off is established by the maker 
the seller may resort to the purchaser for the price of the 
goods sold. Jones v. Yeargain, 420. 


. An accountable receipt for a judgment under seal, which vests 
the equitable title in the receiver, in law only binds him to 
pay what he receives on it. Bird v. Ross, 472. 
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GUARANTEE—Continued. 

7. Upon such an assignment, if the assignee gives him the full 
value, and has no day of payment, without an agreement to 
the contrary, the assignor guarantees that the judgment can 
be collected. But if less than the amount is given, or day of 
payment had, the assignor only guarantees the existence of 
the judgment. Ibid. 


Vide Jurisdiction, 1. 


HALF BLOOD. Vide Descent, 1, 3. 
HANDWRITING. Vide Evidence, 9, 13. 


HIRING OUT FOR COSTS, ETC. 
The act of 1787, authorizing persons convicted on indictment or 
presentment, and unable or unwilling to pay the costs, to be 
hired out by the sheriff, is repealed by the act of 1797. 
(Reyv., ch. 484.) 8S. v. Hood, 506. 


HUSBAND AND WIFE. 

1. A slave hired out is a chose in the possession of the owner. 
Therefore, when the slave of a feme sole was, before her 
marriage, hired for a year, and the husband died during the 
term, the property does not survive to the wife, but vests in 
the personal representative of her husband. Whitaker v. 
Whitaker, 310. 


2. Slaves of an infant feme pass to her, husband, jure marito, 
although they were hired out by her guardian before the 
marriage, and the husband died during the term. Granbery 
v. Mhoon, 456. 


Vide Evidence, 14. 


INDICTMENT. 
1. An indictment charging that the defendant stole a “parcel of 
oats” is sufficiently certain. S. v. Brown, 137. 


. When the death does not ensue within a year and a day after 
a wound is inflicted, the law presumes that it proceeded from 
some other cause. Hence, an indictment upon which it does 
not appear that the death happened within a year and a day 
after the wound was given is fatally defective. S. v. Orrell, 


139. 


. In an indictment for a rape, the words “forcibly and against 
the will” are necessary. Hence, an indictment for a capital 
felony, under the act of 1823, not containing those words, was 
held to be fatally defective. S. v. Jim, 142. 


. In an indictment, false spelling which does not alter the mean- 
ing of the word (as sive for sieve) is no ground for arrest- 
ing the judgment. S. v. Molier, 263. 

5. The act of 1825 was passed to prevent the transportation of 
slaves by persons having those facilities to do it which a 


connection with a ship gives. The act of concealing a slave 
on shipboard, with the intent to carry him from the State, 
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INDICTMENT—Continued. 
by a person having no connection with the ship, is not within 
the mischief. An indictment on the statute which did not 
charge the prisoner to be in any way connected with the ship 
in which the slave was concealed was therefore held to be 
fatally defective. S. v. Johnston, 360. 


6. In an indictment for perjury it is sufficient to charge generally 
that the false oath was material to the trial of the issue upon 
which it was taken; it is not necessary to show particularly 
the manner in which it was material. S. v. Mumford, 519. 


7. A general averment falsifying the testimony is not sufficient; 
every fact falsely deposed to must be distinctly negatived. 
Ibid. 


8. At common law, to constitute forgery the intent to defraud 
must either be apparent from the false making or become so 
by extrinsic facts. Therefore an indictment which charged 
the false making to have been in the alteration of an order 
given by the defendant, without charging that the alteration 
was made after it was circulated, and had been taken up by 
him, was held to be fatally defective. S. v. Greenlee, 523. 


INFANCY. 
A promise, after full age, to pay a debt contracted during infancy 
may be inferred; it is, however, an inference of fact, and is to 
be drawn only by the jury. Alerander v. Hutchinson, 13. 


Vide Costs, 4. 
INTEREST. Vide Usury, 1, 2; Payment, 2. 


JUDGMENT. 

1. A judgment against a defendant named in the writ, but not 
made a party either by service, public notice, or attaching 
his estate, is merely void, and should be disregarded when 
produced on nul tiel record. Armstrong v. Harshaw, 187. 


2. A judgment quando is a judgment in favor of the adminis- 
trator. Battle v. Rorke, 228. 


3. A suretyship to a stay of execution is tantamount to a judg- 
ment; and the proper remedy against the stayor, when the 
judgment is dormant, is an action of debt, which may be 
brought against the surety alone. Humphreys v. Buie, 378. 


4. Whether the seal of the justice is necessary to a valid judg- 
ment, gu@re. But the want of it, as an objection, is too late 
after verdict. Jbid. , 


5. A justice’s judgment must be evidenced by a written memo- 
rial, made at the time of its rendition. Therefore, when a 
judgment was confessed before a magistrate out of his 
county, and entry thereof made on the warrant, and after- 
wards a new confession was had before the justice at a sub- 
sequent time within his county, but no written entry thereof 
made, and no alteration of the date of the old entry, it was 
held that there was in law no judgment. Hamilton v. 
Parish, 415. 
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JUDGMENT—Continued. 


6. One who enters himself as surety for the stay of execution be- 
fore a justice is not thereby estopped to show that the sup- 
posed judgment is in law a nullity. Jbid. 

. 


Vide Administrators and Executors, 5. 
JUDGMENT SUMMARY. Vide Sheriff, 2. 


JUDGE’S CHARGE. 
If no error is assigned in the charge of the judge, and none ap- 
pears upon the record, the judgment of the Superior Court is 
of course affirmed. Stephenson v. Jones, 15. 


JURISDICTION. 
1. A single magistrate has no jurisdiction of actions founded 
upon a covenant of guaranty. Dwyer v. Cutler, 312. 


2. It belongs to every court to correct its own records, and in 
this respect a superior has no other than an appellate juris- 
diction over an inferior court. Reid v. Kelly, 313. 


. Single magistrates have jurisdiction for balances due upon 
executed contracts for which debt or assumpsit will lie, but 
they cannot give damages for the breach of an executory 
contract. J'yler v. Harper, 387. 


. Where the defendant covenanted to pay a certain price per 
hundred for carrying goods, and to deliver a certain quantity, 
but delivered less, it was held that a justice of the peace had 
no jurisdiction over that part of the contract which had not 
been performed. Ibid. 


. Goods were sold to be paid for in notes, the vendor agreeing 
to take them back if not good: it was held that upon tender 
and refusal, the vendor might resort to the original sale, and 
that a single magistrate had jurisdiction, notwithstanding 
the guarantee. Bell v. Ballance, 391. 


3. The court in which an issue of devisavit vel non was finally 
tried is the proper one in which to demand a reprobate; and 
where the trial was in the Superior Court, a demand for 
reprobate in the county court was held to be erroneous. 
Hodges v. Jasper, 459. 


JURY. 

1. A jury, when charged with the trial of a capital offense, can- 
not be discharged without returning a verdict, unless for some 
cause which human sagacity can neither foresee nor prevent; 
therefore, where a jury were charged with the trial of a 
prisoner for murder, and before they returned their verdict 
the term of the court expired, and the jury separated, it was 
held that the prisoner could not be tried again. Jn re Spier, 
491. 

2. The provision of the Constitution, that “no person shall be 


subject for the same offense to be twice put in jeopardy of 
life or limb,” not only forbids a second trial for the same 
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JURY—Continued. 
offense, but also a second trial where the jury have been once 
charged upon a perfect indictment, and were not prevented 
from returning a verdict by the act of God or the request 
of the prisoner. Idem. 


Vide Estoppel, 2. 
LEVY. Vide Execution. 
LOST PAPERS. Vide Evidence, 7. 
MURDER. Vide Indictment, 2; Verdict. 


NEW TRIAL. 

1. A new trial is matter of discretion, and the refusal to grant one 
cannot be assigned as error. The Supreme Court is a court 
of errors in law, and the case stated by the judge is a sub- 
stitute in our practice for a bill of exceptions. And this court 
cannot grant a new trial because the court below refused one, 
for that refusal is not error; but where the court below errs, 
as in receiving evidence, instructing the jury, or the like, this 
Court orders a venire de novo as a means of correcting such 
error. Bank v. Hunter, 100. . 


2. Where the facts in a special verdict are not sufficient to dis- 
pose of all the issues submitted to the jury, no judgment 
can be given thereon, but a “venire facias de novo” should be 
awarded. Humphreys v. Buie, 184. 

8. Where a case is so defectively stated as not to enable the 
court to perceive the points intended to be presented, a new 
trial will be awarded. S. v. Upton, 268. 

4. In trespass, where not guilty and a justification are pleaded, 
and the jury find the first issue for the defendant, the rejec- 
tion of admissible testimony pertinent to the latter only is 
not ground for a new trial. Pierce v. Myrick, 345. 


5. When a party knows of objections to testimony before the 
trial of a cause, and neglects to avail himself of it at the 
trial, it furnishes no ground for a new trial. Barnes v. 
Dickinson, 346. _ 

6. If a question of law be improperly submitted to a jury, and 
they decide it correctly, a new trial will not be granted. 
Smith v. Shepard, 461. 


Vide Appeal, 7. 
NUDUM PACTUM. Vide Consideration. 


PAPERS PRODUCED UNDER A SUBPCENA DUCES TECUM. 

A deed produced under a subpena duces tecum was left after the 
trial among the papers in the office: Held, that it was 
subject to the control.of the party producing it. Carter 
v. Graves, 74. 


PARTIES TO AN ACTION. 
1. In an action of assumpsit against a carrier for damage to 
goods, a dormant partner need not join. Wilkes v. Clark, 


178. 
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PARTIES TO AN ACTION—Continued. 


2. The same person cannot be both plaintiff and defendant in the 
same cause. Where two executors confessed a judgment to a 
copartnership, of which one of them was a member, it was 
held to be error in fact, and for it the judgment was re- 
versed. Pearson v. Nesbit, 315. ; 


Vide Grant, 1. 


PAYMENT. 
1. An account signed by one with another whose bond the first 
holds for a larger amount should be left to the jury as evi- 
dence of a payment on the bond. McDowell v. Tate, 249. 


2. Payments made on account of a debt are first to be applied to 
the interest which has accrued thereon; and this is the rule 
in case where it is allowed by juries in their discretion, as 
well as where it is given by positive enactment. Peebles v. 
Gee, 341. 


PERJURY. 

1. Although the testimony of two witnesses is necessary to convict 
of perjury, yet the direct oath of one witness and proof of 
declarations of the prisoner inconsistent with the oath in 
which perjury is assigned, is sufficient. 8S. v. Molier, 263. 


2. Perjury is properly assigned in an oath taken before a court:of 
competent jurisdiction, although the witness was erroneously 
sworn. Jdem. 


Vide Indictment, 6, 7. 


PETIT LARCENY. 
One who is privy to a petty larceny before the fact is a principal. 
S. v. Barden, 518. 


PLEAS AND PLEADING. 


1. It seems that if non detinet and the statute of limitations are 
both pleaded, and the jury find “all the issyes in favor of the 
defendant,” the Supreme Court will not examine the correct- 
ness of the charge on the latter plea. Morisey v. Bunting, 3. 


2. The word “set-off” entered by a defendant with the general 
issue shall be taken as a plea in bar where the amount is 
equal to or greater than the plaintiff's demand; where less, 
it shall be taken as a notice of set-off only. McDowell v. 
Tate, 249. 


3. Of several pleas each is separate and independent as if con- 
tained in different records; therefore, where in an action for 
a libel the defendant pleaded not guilty and a justification, 
it was held that the admission of the libel contained in the 
latter plea could not be used either to estop the defendant to 
insist on his denial or as evidence to prove the publication on 
the issue joined on the former plea. Whitaker v. Freeman, 
271, decided in the Circuit Court for the District of North 
Carolina, by Marshall, Chief Justice of the United States. 


4. Where the officer and the plaintiff in an erroneous fi. fa. are 
jointly sued in trover for property sold under it, the former 
may show his justification under the general issue, although 
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PLEAS AND PLEADING—Continued. 
it be jointly pleaded. If, however, they had joined in plead- 
ing the justification specially, the plea would be bad as to 
both. Weaver v. Cryer, 337. 


. A plea is not bad for duplicity which alleges several facts de- 
pendent upon each other, tending to one point and triable 
upon one issue; therefore a plea in abatement to an attach- 
ment, averring that a bond and affidavit were not taken or 
returned, is good upon general demurrer. And it seems that 
an averment that no bond, ete., were taken, and the said 
bond, etc., so taken, were not returned, is equivalent to an 
averment that they were not taken and returned, and that 
the repugnancy does not vitiate. Bank v. Hinton, 397. 


. A plea of set-off is in nature of a cross-action, and the plain- 
tiff may reply several matters thereto. Worth v. Fentress, 


419. 


. In practice, where no replication is actually entered, a gen- 
eral replication is understood. IJdem. 


. When the defendant pleaded a set-off and other pleas, and no 
replication to either was entered, and after a verdict and 
new trial awarded, leave was given the plaintiff to reply 
the statute of limitations to the plea of set-off, it was held 
that this was no waiver of the general replication before 
presumed, but that the plaintiff might, on the second trial, 
insist on both. IJdem. 


Vide Assumpsit. 


POSSESSION. 
1. In detinue, if the deféndant relies upon his possession either 
as a bar to action or as a part of his title, the burden of 
proving its length lies upon him. Darden v. Allen, 466. 


. Every possession is presumed to be upon the title and for the 
benefit of the possessor, and he who avers the contrary takes 
the burthen of proof. IJdem. 


No length of possession in a bailee will either destroy the title 
or bar the action of the bailor. Jdem. 


. Where a parent puts a slave into the possession of a child, 
without an express parol gift, this possession is not adverse, 
and does not divest the title of the parent or bar his action. 
Justice v. Cobbs, 469. 


. Dictum by Hatt, J., that an express parol gift may be ripened 
into indefeasible title by a possession of three years. IJdem. 


Vide Fraud, 1. 


PRACTICE. 

1. The acts of 1817 and 1820 (chapters 987 and 1046), requiring 
joint suits to be brought against the obligor and indorsers of 
bonds, ete., do not prevent the defendant from demanding 
separate trials. Anderson v. Hunt, 298. 
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PRACTICE—Continued. 
2. Application for separate trials should be made at an early 
stage in the cause; therefore, an application made after the 
cause was called was rejected as too late. Idem. 


. If a plaintiff neglects to take an objection upon a mere matter 
of form, he shall not have a new trial in case the verdict is 
against him. Moore v. McNairy, 319. 


. A judge of the Superior Court has power to continue a cause 
upon the condition of reading absolutely the deposition of a 
resident witness; and a party accepting the terms cannot on 
the trial insist upon the production of the witness. Walker 
v. Greenlee, 367. 


5. A plaintiff in attachment having made affidavit and given bond, 
which the justice neglected to return, had leave to withdraw 
a demurrer to a plea in abatement and file them nunc pro 
tunc. Bank v. Hinton, 397. 


6. After the defendant has pleaded to a warrant, so as to meet 
the case made by it, the plaintiff cannot, upon an appeal, 
declare in such a manner as to render the plea ineffectual. 
Downey v. Young, 482. 


. If judgment quando is not entered up at the trial term, it may 
be afterwards, nunc pro tunc, if third persons be not in- 
jured by it. Gregory v. Haughton, 442. 


Vide Pleas and Pleading. 


PROFANE SWEARING. 
Profane swearing charged to be a public nuisance is punishable 
by indictment, notwithstanding the power to proceed sum- 
marily, given to the justices of the peace by the act of 1741. 

8S. v. Ellar, 267. 


QUANTUM MERUIT. Vide Tender and Money Paid Into Court. 
RAPE. Vide Indictment, 3. 

RECORDS. Vide Evidence, 2; Jurisdiction, 2. 

REFERENCE. Vide Arbitration. 2 


REGISTRATION. 
A bill of sale for a slave must be registered in the county where 
the vendee resides. Underwood v. Lane, 173. 


RELIGIOUS SOCIETIES. 

By the act of 1796, religious societies or their trustees have not a 
general capacity of acquisition; they can only take for the 
use of the society. Hence, by a conveyance of slaves to the 
trustees, for purposes forbidden by the policy of the law, 
nothing passes. Quaker Society v. Dickerson, 189. 


REMOVAL OF CAUSES. 

Where on the removal of a cause the transcript does not state 
either the appointment of a foreman to the grand jury or a 
motion for the removal, they may be inferred from the other 
entries on the record. S. v. Wier, 363. 
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REVERSAL OF JUDGMENT. 
If damages are given beyond the penalty, and that is the only , 
error on the record, the judgment will be reversed as to the 
excess alone. Smith v. Shepard, 461. 


SALE AT AUCTION. 

The purchaser of a slave at auction, where the terms were that 
bond and surety was to be given before the property passed, 
obtains a title, although the bond of another person is taken 
for the purchase money. Shelton v. Yancey, 370. 


SALE, BILL OF. Vide Registration; Slaves, 3, 4. 
SET-OFF. Vide Pleas and Pleading, 2, 6, 8. 


SHERIFF. ' 

1. Where a levy on personals was made under a 7i. fa. and lands 

in lieu thereof were sold by the sheriff, without levy or ad- 

vertisement, at the request of the debtor, and bid off by A, 

and B paid the sum bid to the sheriff, under a parol agree- 

ment that the sheriff should convey to him: Held, that as 

an official act of the sheriff, his deed passed the estate. 
Shamburger v. Kennedy, 1. 


. Where judgment is entered summarily against the sureties of 
a sheriff, upon a proper case it will be set aside. Crumpler 
v. Governor, 52. 


. In a bond given for a specific object general words shall be 
construed with reference only to that object. Idem. 


. Therefore, where a bond is given with a condition that A M 
shall “collect the county contingent tax, and in all things 
perform his duty as sheriff,” held that the public taxes can- 
not be recovered on it. Jdem. 


. The county tax cannot be recovered of the sheriff upon the 
official bond required by the act of 1777. Governor v. Barr, 
65. 

. The return of a sheriff that a ff. fa. is satisfied is conclusive 
upon his sureties in an action upon his official bond. Gov- 
ernor v. Twitty, 153. 


. A sheriff’s bond payable to the Governor and his successors in 
a sum different from that directed by.law cannot be sued in 
the name of the successor. Idem. 


. A sale under a venditioni exponas of lands, or with or without 
a venditioni, of goods levied on under a fi. fa. is an act done 
in execution of the authority given by the writ under which 
the levy was made. Therefore, when such a sale was made 
in 1820, under a levy made before, it was held that the sher- 
iff’s refusal to pay over the money raised by the sale was no 
breach of the condition of his official bond for 1820. Gov- 
ernor v. Eastwood, 157. 


. A venditioni can issue only to the sheriff who made the levy. 
Idem. 
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10. Where the condition of a bond has appropriate words to secure 
the performance of a certain class of duties imposed by law 
on the sheriff, general terms superadded thereto (though 
large enough to include all his official duties) shall not ex- 
tend the liability of the surety to other duties for which by 
law a separate bond is directed to be given. Governor v. 

' Matlock, 214. 


. A deputation of necessity expires with the office on which it 
depends. Therefore, where a sheriff appointed a deputy, 
who gave bond for his faithful conduct “during his continu- 
ance” therein, and the sheriff was reappointed, and the dep- 
uty continued to act under him for several years, it was held 
that the words “during, etc.,” should be restricted to the first 
year, for the deputation expired then; and whether even 
express words could have extended the liability further, 
quere. Banner v. Murray, 218. 


. A sale made by the sheriff on the return day of the fi. fa. is 
good. Tayloe v. Gaskins, 295. 


. A sheriff is not bound to take notice that the defendant in a 
ca. sa. is not entitled to the benefit of the act of 1822; and 
where, without actual notice that the contract on which the 
action was brought was made before 1 May, 1823, on exe- 
cuting a ca. sa. he took bond pursuant to that act, it was 
held not to be an escape. Jones v. Dunn, 326. 


14. By the act of 1819 (Rev., ch. 999), the sheriff who is in office 
on the 1st day of April in each year is bound for the taxes 
collectible during that year, although his term may expire 
before they can be collected. Therefore, where a sheriff was 
elected after the 1st day of April, and resigned in February 
ensuing, he is not liable for the collection of any taxes. 
Lenoir v. Wellborn, 451. 


. A sheriff who was elected in January, 1820, and to whom be- 
fore the 1st of April ensuing the tax lists for 1819 were de- 
livered, is bound for their collection. Dickey v. Alley, 453. 


. If a sheriff is elected after the 1st of April and voluntarily 
receives from his predecessor the tax lists then collectible, 
is he bound to collect them? Quere. Idem. 


Vide Attachment, 1. 
SHERIFF’S DEED. Vide Sheriff, 1; Deed, 2. 
SHERIFF’S BOND. Vide Sheriff, 3, 4, 5, 7, 8, 10. 


SHERIFF'S SURETIES. Vide Sheriff, 2, 6, 10. 


SHERIFF’S DEPUTY. Vide Sheriff, 11. 
SHERIFF’S RETURN. Vide Sheriff, 6. 


SHERIFF'S SALE. Vide Sheriff, 12. 
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SLANDER, ORAL AND WRITTEN. 
1. In an action for words, charging the plaintiff with perjury in 
a particular suit, he is not bound to produce the record of 
that suit. McDonald v. Murchison, 7. 


2. In slander the defendant may prove a general report of the 
truth of the words spoken in mitigation of damages, but not 
in justification. Nelson v. Evans, 9. 


. A count charging the defendant with speaking slanderous 
words is not supported by proof that he maliciously pro- 
cured another to speak them. Watts v. Greenlee, 210. 


. A declaration for a libel must undertake to set out the very 
words; to give the substance and effect is not sufficient, and 
if, on the trial, the libel produced does not correspond with 
that set out, the plaintiff must fall, since no reason can be 
assigned why the plaintiff should not be required to prove 
what he is required to allege. Whitaker v. Freeman, 271, de- 
cided in the Circuit Court for the District of North Carolina 
by Marshall, C. J., of the United States Supreme Court. 


SLAVES. 
1. In the trial of a slave for a capital felony under the act of 
1823, he is entitled to a jury of slave owners. S. v. Jim, 142. 


2. The act of 1806, requiring gifts of slaves to be authenticated 
by writing, cannot be evaded by a fictitious sale; therefore 
where the donor gave the donee the purchase money, and 
then sold and delivered the slave, receiving back the money, 
this was held to be a gift, and void without a deed. Smith 
v. Yates, 302. 


. It seems that a writing conveying a slave is void as a bill of 
sale or a deed of gift, unless attested by a subscribing wit- 
ness. Ibid. 


. It seems, also, that the sale and delivery of a slave is good 
without a bill of sale, notwithstanding the act of 1821. Jbid. 


. In questions of slavery or freedom a presumption of slavery 
arises from a black skin, but none from that of a mulatto. 
Scott v. Williams, 376. 


. In questions of this kind the amount of damages is within the 
discretion of the jury, and where the plaintiff’s mother, a 
free woman, had been indented to the defendant’s father, and 
the plaintiff given to the defendant as a slave, a direction to 
the jury that they might give substantial damages was held 
to be proper. Jbid. 


Vide Trespass, 1; Evidence, 2, 15, 23. 


STATUTES CONSTRUED OR COMMENTED UPON. 
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1756, 
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1825, 


Tyler v. Harper 
Ladd vy. Hairston 
Office v. Lockman 
Crumpler v. Governor 
Governor v. Burr 
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STATUTE OF LIMITATIONS. 

1. A residence in another State is not a residence beyond seas, 
within the saving of the act of limitations. Harle v. Dick- 
inson, 16. 


2. The saving clause of the act of 1715 preserves the right of 


one of several coheirs who is within the proviso, although 
the other coheirs are under no disability, and although they 
are barred. Therefore, in ejectment by three coheirs, upon a 
joint demise, two of whom were free from disability, but the 
other under coverture, judgment may be rendered against 
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STATUTE OF LIMITATIONS—Continued. ‘ 
the plaintiff upon the titles of those under no disability, and 
in his favor upon the title of the feme covert. McRee v. 
Alexander, 321. : 


SUBSCRIBING WITNESS. Vide Slaves, 3; Evidence, 17. 
STAY OF EXECUTION. Vide Judgment, 3, 6. 

SURVEY. Vide Evidence, 10; Fraud, 2. 

TAXES. Vide Sheriff, 4, 5, 14, 15, 16. 


TENDER AND MONEY PAID INTO COURT. 


Upon a quantum meruit, where the defendant pleaded a tender 
and paid money into court, it seems that he is not estopped 
to show a special contract. Downey v. Young, 432. 


TENDER AND REFUSAL. 

Goods were sold to be paid for in notes, the vendee agreeing to 
take them back if not good. It was held that the insolvency 
of the payers authorized the vendor to return them imme- 
diately, and that upon tender and refusal he was remitted to 
his contract for goods sold; and that the tender was good, 
although the vendor had parted with the notes, and got pos- 
session of them solely for the purpose of making the tender, 
under an engagement to return them. Bell v. Ballance, 391. 





TRESPASS. 

1. Trespass vi et armis is the proper remedy for an injury of 
which the defendant is the immediate cause, though it happen 
by accident or misfortune. Therefore, for beating a drum 
in the highway, where a wagon and team are passing, by 
which the horses take fright, run away and damage the 
wagon, this action may be supported by the owner. Loubz 
v. Hofner, 185. 


. In trespass for killing a slave, an outrage by the slave less 
than a threatened felony will justify the killing. Pierce v. 
Myrick, 345. 

3. A person who enters into the possession of land under an 

equitable title, with the consent of the legal owner of the fee, 

acquires no estate of any kind or degree in it, and the legal 
owner may maintain trespass quare clausum fregit for an 

inquiry to the inheritance. Jones v. Taylor, 434. 


to 


4, If three persons commit a trespass upon property in the pres- 
ence of the person in possession, their number makes it in- 
dictable, although actual force is not used. S. v. Simpson, 
504. : 

Vide New Trial, 4. 

TROVER. 





An act of ownership over personal property, inconsistent with 
the rights of others, is a conversion. Therefore, where an 
administrator exposes property of his intestate at public sale, 
and buys it in himself, this is a conversion as to persons 
having a title to the property. Carraway v. Burbank, 306. 
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TRUST. 

A man cannot hold in trust for himself; therefore, when a negro 
slave was conveyed to A in trust for A for life, with re- 
mainders over: Held, that the whole interests vested in A 
absolutely, and the limitations over could not take effect. 
Butler v. Godley, 94. 


USURY. 
1. Taking interest in advance by a bank, upon discounting a ne- 
gotiable security, though payable directly to the bank, is not 
usurious. Bank v. Hunter, 100. 


2. Deducting interest for the days of grace, upon discounting a 
bond, is not usurious, though the obligee is not entitled to 
the days of grace, the parties supposing that on such an 
instrument he was entitled. J/bid. 


VERDICT. 

Upon a conviction of murder, the proper and formal entry of the 
verdict is “Guilty of the felony and murder in the manner 
and form he stands charged, etc.,” but where the jury thus 
responded, and the entry was “Guilty in manner and form as 
charged,” the finding was held sufficient, and the prisoner 
not entitled to his clergy. 8S. v. Upton, 513. 


Vide New Trial, 4. 


VERDICT SPECIAL. Vide New Trial, 2. 
1. The probate of a will, under the act of 1784, sec. 5, is good if 
the place of its deposit be proved by one witness only. Gal- 
loway v. Yates, 296. =, 
2. The wife of a sole executor of a will, her husband having re- 
nounced, is a competent witness to prove its execution as a 
will of land. Daniel v. Proctor, 428. 


Vide Jurisdiction, 6. 


WRIT. 


The indorsement of an attorney on a writ is only prima facie evi- 
dence of the time when it issued. Boyden v. Odeneal, 171. 
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